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The President’s Page 


By Kenneth N. Chantry 


“LUNCHEON vs. DINNER” 


Traditionally, lawyers are trained to 
stand on their own two feet and talk 
back. So engraved is this fine habit of 
independence that members of our Asso- 
ciation cannot agree on where and when 
they will break bread with each other. A 
majority apparently favor noon meetings, 
and these will be continued. 

Nonetheless, a consensus of the 
answers to the recent poll on luncheons 
vs. evening meetings established that with the present luncheon 
meetings: (1) it takes the average member in the downtown 
area about ten to fifteen minutes to reach our centrally located 
meeting place; (2) for Judges or those members engaged in 
trial, the services of a taxi and an additional five or ten minutes 
is required ; (3) from twenty to thirty minutes more is needed for 
those members who do not office in the metropolitan area, and 
(4) for the majority of affiliated members, attendance at the noon 
meeting is neither feasible nor practical. 


Kenneth N. Chantry 


The noon meeting is a race-against-time. Introductions are 
rushed, speakers are hurried, and food is bolted. These are all 
basic causes of tension, embarrassment and indigestion. This is 
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hardly an atmosphere in which “to cultivate social intercourse 
among our members.” And since that is one of the specific and 
primary purposes of the Los Angeles City and County Bar Asso- 
ciation, we might at least provide the general membership with a 
setting in which this objective may incubate. 


The removal of the noon race-against-time element would at 
least enable us to enjoy a tankard of ale, a bit of conversation, a 
leisurely dinner, and a mite of entertainment together. Perhaps 
such an environment would provide an opportunity to cultivate 
friendships with our Judges and our fellow members. 


To obtain a positive answer, we are going to give the alterna- 
tive to the noon luncheon the pragmatic test by arranging two or 
three evening meetings this year. Our first evening meeting is 
scheduled for May 25, 1955, at the University Club. Honorable 
Clement L. Shinn, Presiding Justice, Division Three, Second Apel- 
late District of the District Court of Appeals, will be our speaker 
of the evening, and will discuss his fifty-four years of law, on 
the Bench and at the Bar. 


In addition to Justice Shinn, we shall repeat, with variations, 
the “great combo” act of the 1954 Christmas Jinks, entitled 
“SCALES OF JUSTICE,” with Steve Farrand, Edward 
Sumner, David H. Massey, L. H. Phillips and Peter Knecht on 
the vibro-harp, piano, trumpet, bass violin and guitar, respectively. 


Since there is table space for only 275 members, an early reser- 
vation would be advisable. 
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The Colorado River Controversy: 


Federal Legislation 
William A. Norris* 


In the April issue of the Los Angeles Bar Journal, Charles E. 
Corker, consultant to the Attorney General of California, discussed 
Arizona v. California, the Colorado River case now before the 
United States Supreme Court. That important litigation is but one 
phase of the interstate war being fought over the precious waters 
of the Colorado. A second front is raging in Congress with equal 
vigor. While the Central Arizona project (a plan to transport Colo- 
rado River water 325 miles over mountains to the Phoenix area) 
is temporarily shelved pending the outcome of the Supreme Court 
case, the fight on Capitol Hill is now centered on (1) the Colorado 
River storage project, a $1.6 billion program for a vast network of 
dams and irrigation projects in the upper basin states of Colorado, 
New Mexico, Utah and Wyoming, and (2) a smaller related 
project, Fryingpan-Arkansas, which would divert water from the 
Colorado River basin across the continental divide to the Arkansas 
River basin in southeastern Colorado. 

The battle lines within the basin are clearly drawn. On one side 
is California. On the other side the four states of the upper basin 
are allied with Arizona, which apparently is supporting the upper 
basin project in exchange for future support of the Central Arizona 
project. Nevada, the seventh state in the basin, has not played an 
active role in the legislative fight. 

The long-smoldering controversy over the Colorado generates 
considerable heat in the halls of Congress. Proponents of the stor- 
age project assert that California is trying to get for herself the 
entire flow of the river.’ California is even accused of condemning 
the upper basin to remain forever in a desert condition.? On the 
other hand, California spokesmen maintain that they are anxious 





*Editor’s Note: Mr. Norris, who is a member of the State Bar of California and 
the District of Columbia Bar, is "associated with the W: ashington, D. C. law firm of Ely, 
McCarty and Duncan. Mr. Northcutt Ely of that firm is special counsel to the Colora 0 
River Board of California and Assistant Attorney General in charge of California’s 
case in Arizona v. California. The pages of the Bulletin will be open to any reader who 
wishes to challenge or comment on the viewpoint expressed in the article. 





1Senator Anderson, Hearings before Subcommittee on Irrigation and Reclamation, 
Committee on Interior and Insular Affairs, on S. 500, 84th Cong., Ist Sess. 508 (1955); 
Senator Millikin, id at 537.1 

?Senator O’ Mahoney, Hearings on S. 500, supra at 15, 536.1. 
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to have the upper basin develop within its apportionment under 
Article III(a) of the Colorado River Compact, and refer to many 
occasions in the past when cooperation and support have been 
given to upper basin development plans.* However, the Californians 
say they have no choice but to oppose the storage project as pres- 
ently conceived : a grandiose scheme, economically infeasible, based 
on disputed interpretations of the Colorado River Compact, and a 
threat to California’s vital water and power supplies. 


In view of the personal nature of the attacks on California 
spokesmen,‘ it might be interesting to identify them. The public 
agency most directly concerned is the Colorado River Board of 
California, created by the legislature in 1937 as a branch of the 
state government to look after the state’s interests in the Colorado 
River. The members of the Board are appointed by the Governor. 
There is a representative from each of six Southern California 
public entities having rights in the Colorado River. Fred W. Simp- 
son, representing San Diego, is chairman. Other members are 
Samuel B. Morris, one of the nation’s most distinguished exponents 
of public power, former dean of engineering at Stanford Univer- 
sity, and now general manager of the Department of Water and 
Power of the City of Los Angeles ; Joseph Jensen, chairman of the 
Board of the Metropolitan Water District of Southern California, 
which includes 66 incorporated cities; Evan T. Hewes, president 
of Imperial Irrigation District; Walter Bollenbacher, Palo Verde 
Irrigation District ; and J. W. Newman, Coachella Valley County 
Water District. Also at the forefront of the congressional fight are 
Raymond Matthew, the Board’s chief engineer, and Northcutt Ely, 
special counsel for the Board, who also is Assistant Attorney Gen- 
eral in charge of California’s case in Arizona v. California under the 
direction of Edmund G. Brown, Attorney General. 


THE UPPER COLORADO PROJECT 

Feelings run high on the legislative front because the stakes are 
high. Here is a $1.6 billion program, twice the size of TVA and 
eight times the size of the Boulder Canyon project. It would add 
300.000 to 400,000 acres to the irrigated area in the high plateau 


3See Hearings before ety ag on Irrigation and Reclamation, Committee on 
Interior and Insular Affairs, on S. 1555, 83d Cong., 2nd Sess. 607 et seq. (1954). 


4See e.g., statement of Congressman Udall of Arizona during Hearings before Sub- 
committee on Irrigation and Reclamation, Committee on Interior and Insular Affairs, on 
H.R. 3383, 84th Cong., Ist Sess. (March 19, 1955). (The 1955 House hearings on the 
—— project are in the process of being printed; so page citations are not 
available). 
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country of the intermountain empire embracing western Colorado, 
eastern and central Utah, southwestern Wyoming and northwest- 
ern New Mexico. The upper basin is an area of 110,000 square 
miles, equivalent to New York, Pennsylvania and New Jersey 
combined. It is sparsely populated by less than 300,000 people, with 
Grand Junction, Colorado, its largest town, having a population 
of 14,500. 

The lineup of projects included in S. 500, the Colorado River 
storage project bill recently passed by the Senate, is impressive. 
At the top of the list are six power dams and reservoirs with a 
storage capacity of over 40,000,000 acre-feet, sufficient to capture 
the entire flow of the river for several years. By far the largest 
is Glen Canyon, located in Arizona at the farthest point down- 
stream in the upper basin. It has a storage capacity of 26,000,000 
acre-feet, and of the $782,883,000 cost allocation to the six storage 
units, Glen Canyon accounts for $421,270,000° Echo Park Dam, 
second largest in the chain of six, is the focal point of publicity in 
the project because it would inundate part of Dinosaur National 
Monument on the Colorado-Utah border. Conservationist groups 
throughout the country have been aroused by what they see as a 
dangerous precedent that would jeopardize the integrity of our 
entire system of national parks and monuments. 

In addition to the power dams, S. 500 would authorize the im- 
mediate construction of twelve “participating” irrigation projects 
at a construction cost of $310,116,800. (They are called “participat- 
ing projects” because they are subsidized by the power projects. ) 
Finally, S. 500 approves 21 additional participating irrigation 
projects, conditioned on further congressional approval of feasi- 
bility reports. These would cost $558,173,300, raising the grand 
total of construction costs to $1,658,460,100. 

This would be a wonderful gift package for the upper Colorado 
region. It is unfortunate that the benefits cannot be had without 
detriment to others. 

To understand completely California’s major objection to the 
upper basin project, it is necessary to explain the interrelationship 
between the six storage dams and the participating irrigation 
projects authorized by S. 500. Unlike other reclamation projects, 
the large storage reservoirs would be built below, not above, the 





5A summary of construction costs and allocations appears in Sen. Rep. ‘No. 128, 84th 
Cong., Ist Sess. 16-17 (1955). 
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irrigation projects, making impossible direct use of the stored 
water for irrigation purposes, with minor exceptions.® Glen Can- 
yon, for example, is just above Lee Ferry, the dividing point in 
northern Arizona between the upper and lower basins, far down- 
stream from the upper basin’s water using projects. Proponents 
of the legislation concede that the use of water by the 33 irrigation 
projects authorized by S. 500 is not dependent on holdover storage 
in the large reservoirs.” They do contend, however, that holdover 
storage is needed to help the states of the upper division meet their 
water delivery obligations to the lower basin under the Colorado 
River Compact. Even if this were a valid reason under the Compact 
for withholding water, the storage would not be needed for this 
purpose until additional projects are authorized and built in the 


See Department of Interior, Bureau of Reclamation, Regional Director’s Report on 
Golecade River Storage Project and Participating Projects, substantiating materials, 

. 19 (1950 Mimeo.); Hearings on S. 500, supra at 573. 

TSee Hearings on s. 500, supra at 572-73. 
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far-distant future. This speculative future-need argument is es- 
pecially unconvincing to California because the reservoirs would 
meanwhile be evaporating about 750,000 acre-feet a year which the 
lower basin would like to have and feels it is entitled to. 

The biggest reason for the storage dams is that they will gener- 
ate power and produce revenues to pay for the irrigation projects. 
The water users are capable of paying only about 15 percent of the 
capital cost of their irrigation projects. The remaining 85 percent 
will be paid for by power revenues. This arrangement to use power 
revenues to pay off the cost of the participating projects is the finan- 
cial heart of the upper basin storage project. The dams are big 
cash registers for the irrigators. As has been said by Senator An- 
derson of New Mexico, one of the sponsors of S. 500, the power 
dams are the “breadwinners” of the project. 


CALIFORNIA’S OBJECTION TO THE PROJECT 4 é 
This use of power revenues to finance the upper basin project 


is important to keep in mind when considering California’s major 
concern over the project—that it threatens her water and power 
rights. California objects first and foremost to the interception and 
storage of large quantities of water which will be used only for the 
generation of power. The California spokesmen have made it clear 
that they have no objection to the irrigation projects alone even 
though they would increase the water consumption of the upper 
basin from about 2,500,000 to 4,300,000 acre-feet per year. This 
is well within the upper basin’s apportionment of 7,500,000 acre- 
feet per year under Article III(a) of the Colorado River Compact. 
Nor do the California spokesmen object to whatever local storage 
is reasonably necessary for the operation of the participating irriga- 
tion projects. But what California does object to, and object to 
strenuously, is the holdover storage of some 40,000,000 acre-feet 
of water in the six storage reservoirs primarily to build up a power 
head. This objection was crystallized by Northcutt Ely when he 
told the House Subcommittee on Irrigation and Reclamation: 

“We object primarily to the interception of our water 

supply and its use to generate power to subsidize irriga- 

tion projects.'° 
THE DISPUTED LEGAL ISSUES 

California insists that the water needed for filling the reservoirs 
and building up a power head includes water that, under the Colo- 
‘Ibid. 


*Hearings on S. 4 supra at 52. 
“Hearings on H. . 3383, supra (March 19, 1955). 
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rado River Compact and Hoover Dam power contracts, must flow 
down the River to the lower basin. The Bureau of Reclamation 
and other proponents disagree with California on the quantity of 
water that the upper river states are legally entitled to retain. At 
this point the judicial and legislative fronts of the war over the 
Colorado overlap. The same issues of compact interpretation in 
dispute before the Supreme Court are being argued before con- 
gressional committees. The legislative fight has raised about a dozen 
disputed legal issues, involving some two million acre-feet of water 
per year. Among the provisions of the Compact most pertinent to 
the legislative controversy are Article III(d), which obligates the 
four states of the upper division—Colorado, New Mexico, Utah and 
Wyoming—not to deplete the flow of the River at Lee Ferry below 
an aggregate of 75,000,000 acre-feet for any consecutive ten-year 
period ; Article III(e), which provides that the states of the upper 
division shall not withhold water, and the states of the lower 
division shall not require the delivery of water which cannot rea- 
sonably be applied to domestic and agricultural uses; and Article 
IV(b), which permits the impounding and use of water for the 
generation of electrical power, but makes such use subservient to 
agricultural and domestic uses. 

The Bureau of Reclamation has planned the storage project on 
what California contends is a mistaken assumption—that the upper 
division states, once they have satisfied their III(d) obligation, are 
free to retain any remaining surplus water for filling the 40-million 
acre-foot capacity of the storage reservoirs.’' California argues that 
the upper division’s III(d) obligation to deliver 75,000,000 in ten- 
year periods is a minimum guarantee to the lower basin states, and 
that Articles III(e) and IV(b) further entitle the lower basin to 
surplus water for domestic and agricultural use as against upper 
basin use for filling reservoirs to create a power head. 

The importance of this issue to California may be appreciated 
when it is realized how much she relies on water classified as 
“surplus” under the Colorado River Compact, i.e., water unappor- 
tioned by Article III(a). The most expensive of California’s three 
water-using projects on the River, the $300,000,000 aqueduct built 
by the Metropolitan Water District to carry water to Los Angeles 
and the other cities on the coastal plain, is, in large part, dependent 
upon the availability of surplus. (The other two projects, the Palo 





“Hearings on S. 1555, supra at 42; Hearings on S. 500, supra at 28, 250, 272. 
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Verde irrigation project and the All-American Canal, which serv- 
ices Imperial and Coachella Valleys, raise the total California in- 
vestment in Colorado River projects to over $500,000,000.) This 
situation came about as a result of a price California had to pay to 
get the Boulder Canyon project—a promise to restrict her annual 
uses of Colorado River water to 4,400,000 acre-feet of the 7,500,000 
apportioned to the Lower Basin by Article III(a) of the Compact, 
plus “one-half of any excess or surplus waters unapportioned by 
said compact.” California’s right to use surplus was acknowledged 
when the Secretary of the Interior contracted with water users in 
the state to deliver 5,362,000 acre-feet per annum from Lake Mead, 
of which 4,400,000 is III(a) apportioned water and 962,000 is 
surplus. And if that 962,000 acre-feet of surplus is not delivered, 
Metropolitan will feel the pinch because 662,000 of its allotment 
of 1,212,000 acre-feet must be satisfied from “surplus,” as Metro- 
politan’s rights are junior to most of the rights of the agricultural 
interests of Palo Verde, Imperial and Coachella Valleys. (The 
priorities of the California water users are fixed by an agreed 
schedule that appears in all their water contracts.) California’s 
right to this surplus water, nearly a million acre-feet per year, is 
also under attack by Arizona in Arizona v. California. 

California further maintains that lower basin rights to surplus 
water for the generation of power have priority over upper basin 
rights to store surplus water for the same purpose. This question 
—the relative rights of the upper and lower basins to the use of 
surplus water for power generation—is not covered by the Colo- 
rado River Compact. Consequently, argues California, the issue is 
controlled by the western water law of prior appropriation, i.e., 
uses prior in time are prior in right. And since the lower basin 
long has been using surplus water for the generation of power in 
Hoover, Parker and Davis Dams, it has prior rights against the 
upper basin. 

Curtailment of Hoover Dam power output, especially during the 
20-year period of filling the upper basin reservoirs, is the most 
immediate injury California would suffer from the upper basin 
storage project. Southern California agencies, chiefly the Metro- 
politan Water District, the Department of Water and Power of 
the City of Los Angeles, and the Southern California Edison Com- 
pany, have contracted with the Secretary of Interior to purchase 
firm power at Hoover on the assumption that 10,000,000 acre-feet 
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will be available each year in Lake Mead for power genera- 
tion.’* If upper basin deliveries are reduced to an average of 7,500,- 
000 per year as planned in operating the upper basin storage project, 
firm power output at Hoover Dam would be reduced about 25 
percent,’* to say nothing of secondary energy which would be 
wiped out completely. One thing is almost certain. When the 
gates at Glen Canyon are closed and Hoover Dam power is cut 
back, there will be another law suit on the Colorado. And with 
Lake Mead’s 32,000,000 acre-feet capacity already drawn down 
to 11,000,000 acre-feet by recent dry years, that law suit will come 
very quickly if the upper basin project is enacted into law. 

Interior Department attorneys have injected an interesting new 
idea into the Colorado River Compact to support their position 
that surplus water may be stored in upper basin reservoirs even 
though lower basin power production is curtailed. The argument 
is that the states of the upper division may withhold surplus water 
reasonably necessary to help them fulfill their I1I(d) water deliv- 
ery obligation to the lower basin in future years.'* Since California 
representatives disagree with this interpretation, the issue further 
complicates the legal picture of the Colorado River Compact.?® 

No one expects Congress to unscramble these legal issues. This 
is a job for the courts. But California does not expect Congress to 
authorize hundreds of millions of dollars to build dams when the 
rights to the water necessary for filling the dams are tied up in 
Supreme Court litigation. Proponents of the project want to build 

the dams first then let the courts decide later who is entitled to the 
" water, Again the legislation and the Supreme Court litigation over- 
lap. California’s motion to join Colorado, New Mexico, Utah and 
Wyoming as necessary parties in Arizona v. California is now 
before the Court. The four states are resisting the motion. They 
feel that the success of their project in Congress would be jeopard- 
ized if they are made parties to the suit. This feeling was reflected 
by a statement of E. R. Callister, Attorney General of Utah, when 
the Supreme Court referred California’s motion to George I. 
Haight, the Special Master in Arizona v. California: 

“It would have been fine if the court had denied the Cali- 





20f course, the 10,000,000 acre-feet that passes through Hoover’s turbines includes 
water for lower basin agricultural and domestic uses and water to satisfy the Mexican 
Treaty obligation. 

Hearings on S. 500, supra at 458. 

47d. at 272-73. ‘ : ye 

Governor Johnson of Colorado seems to agree with California’s interpretation. See 
Hearings on S. 500, supra at 256. 
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fornia motion and that is what we had hoped for. But in 
referring the motion toa master it precludes the possibility 
of having an adverse decision during course of the current 
hearings on the Colorado River Project.’’*® 


ECONOMICS OF THE PROJECT 

The threat to California’s water and power supplies is only one 
of many controversial features of the upper Colorado project. The 
economic justification of the project has been subjected to consid- 
erable criticism. The usual benefits of reclamation projects are 
advanced as arguments in support of the project, i. e., developing 
the resources of a large area of the country, increasing its pur- 
chasing power to the benefit of the economy as a whole, etc. 
However, opponents contend that the upper basin project repre- 
sents such a substantial departure from established feasibility 
standards for reclamation projects that it cannot be justified. 

Of the $1,658,100,000 to be expended under S. 500, $656,604,000 
is allocated to power and $72,275,000 to municipal water projects.’* 
These amounts will be repaid with interest, largely from power 
revenues. The balance of the capital cost, $915,372,200, is allocated 
to irrigation. Consistent with reclamation law policy since 1902, 
irrigation costs are reimbursable on an interest-free basis. 

The deviation from established reclamation law principles comes 
with the operation of the so-called Collbran formula for financing 
the upper basin project. Under this formula, the irrigators them- 
selves will repay only 15 per cent of the capital cost over a 50-year 
period, which is ten years longer than the pay-out period now per- 
mitted by the general reclamation law. These payments will not 
begin until after the completion of the projects and a 10-year 
development period, Meanwhile, the power revenues will be paying 
off the cost allocated to power plus interest. Not until the power 
units are paid off, which is scheduled to take 50 years after con- 
struction, will the power revenues be available for repayment of 
the 85 per cent balance of the irrigation units.’* Obviously the 
interest burden on the general treasury will be much greater under 
this Collbran formula than if the irrigation pay-out were in equal 
installments over a 40-year period, as now prescribed by the general 
reclamation law. The Bureau of Reclamation, when prodded by 
California’s Senator Thomas H. Kuchel, conceded that the interest 

Deseret News, Salt Lake City, March 1, 1955. 


“Cost allocation figures are found in Sen. Rep. No. 128, supra at 16-17. 
See S. 500, 84th Cong., Ist Sess. §4(d) (1955). 
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subsidy on the project as originally approved by the Bureau (two 
storage units and eleven irrigation projects) would be in excess 
of $1,100,000, an amount even greater than the capital cost of all 
33 participating projects included in S. 500.'® 

Senator Paul Douglas of Illinois, an eminent economist in his 
own right, computed that the twelve participating irrigation proj- 
ects authorized for immediate construction by S. 500 would cost an 
average of $2,142 per acre irrigated when the interest cost to the 
general taxpayers is considered.*° The largest and most expensive 
irrigation unit, the Central Utah project, would cost $3,953 per 
acre.*! Even without the interest subsidy included, the twelve 
projects would average $952 per acre.*? When fully developed the 
land will be worth no more than $150 per acre.** 


Upper basin senators, after reciting the general benefits of rec- 
lamation projects to the nation’s economy, plead that economic 
feasibility standards must be stretched in this instance because the 
upper basin region has not been blessed with the natural agricul- 
tural advantages of other irrigated areas in the west.** This is quite 
true. The land to be irrigated is at very high elevations—from 4500 
to 7500 feet—with a cool climate and short growing season. About 
95 per cent of the production will be low value feed crops such as 
alfalfa. This is in sharp contrast to other projects that have been 
developed under the reclamation law. For example, the first rec- 
lamation project organized under the original law of 1902 is the 
Salt River Valley project in the Phoenix area of Arizona. Here 
the land is fertile, the climate extremely warm and the growing 
season year-around. The desert area of the Salt River Valley has 
been converted into an agricultural paradise. This is also true of 
California’s own Imperial, Coachella and Palo Verde Valleys, 
which, prior to the construction of the All-American Canal in the 
1930’s, were developed without the interest-free benefits of the 
reclamation laws. 


The plea of upper basin congressmen that they are entitled to 


their project regardless of cost raises a question that is fundamental 
to the entire concept of federal reclamation projects: at what point, 





Hearings on S. 500, supra, at 555. 

20101 Cong. Rec. 3914 (April 19, 1955). 

21] bid. 

2Tbid. 

237bid. Senator Douglas pointed out that the value of the most fertile farmland in the 
world—a belt from central Illinois extending into lowa—is presently valued at from $600 
to $700 per acre. Ibid. 

“See, e.g., 101 Cong. Rec. 3869 (April 18, 1955). 
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if any, do projects become so economically infeasible that they 
should not be financed with federal funds? The original reclamation 
law of 1902 provided for a 10-year repayment period. In 1914 it 
was extended to 20 years. In 1924 a five-year development period 
was provided during which no payment on the principal was 
made, and the repayment period extended 20 years beyond that. 
In 1926 the repayment period was extended to 40 years, and in 
1939 the time was extended still further to a 10-year develop- 
ment period and a 40-year repayment period. The subsidy in the 
form of interest-free federal funds gets larger as the pay-out 
period gets longer. Now Congress is asked to go still further under 
the Collbran: formula for financing the upper Colorado storage 
project. Understandably, the most economically attractive reclama- 
tion sites were developed first. But at what point does the land 
become so expensive to develop that, it would be equally feasible, 
as Senator Douglas has suggested, to build hot-houses in Maine 
and Minnesota for growing bananas and strawberries ?*° 





27d. at 3868. The New York Times, in an editorial entitled ‘Bananas on Pike’s 
Peak?” took a similar slant on the economics of the upper Colorado project. April 24, 
1955, p. 10E, col. 2. 
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HIGH-COST POWER: THE ENIGMA OF THE PROJECT 
Perhaps the greatest enigma of the upper Colorado River legis- 
lation is that most of the people of the intermountain region seem 
prepared to buy it. Reduced to its barest essentials, the storage 
project is a plan to finance the irrigation of marginal agricultural 
lands by combining an interest-free subsidy from the federal treas- 
ury with revenues from the sale of high-cost electrical power. The 
quirk for the upper basin region itself is the high-cost power. 
Although this intermountain plateau region may not be attractive 
for agricultural development, it has tremendous mineral resources 
and industrial potential. It has been described as 
“one of the greatest sources for thermal energy produc- 
tion to be found anywhere in the world. Here are located 
vast deposits of coal, great underground reservoirs of oil 
and natural gas, mountains of oil shale and perhaps more 
important than all of these are the deposits of uranium 
ores. The potential thermal power resources of this area 
stagger the imagination.”*° 
The puzzle is that the region is about to saddle its industrial 
growth with high-cost power for decades to come in order to finance 
irrigation projects. Under the upper basin project as presently con- 
ceived, the power from Glen Canyon, Echo Park and the other 
dams will be sold at six mills on the project transmission grid, equal 
to ten mills or more at Denver—an extremely high rate for public 
power.”” By comparison, Hoover Dam firm energy is sold at two 
mills and secondary power for about one mill at the switchboard, 
equal to about three to four mills at Los Angeles. The rates are 
equally even lower in the Pacific Northwest, the TVA area, and 
verge of great industrial growth,”** but it fails to explain how the 
area is to compete industrially under a handicap of high-cost power. 
Senator Richard Neuberger of Oregon, an opponent of Echo 
Park Dam but a proponent of the project as a whole, has said 
that the power will be produced at a rate so high that it “precludes 
extensive use for competitive manufacturing.”*® The forces respon- 
sible for the upper basin project as presently conceived apparently 
are the region’s agricultural interests in coalition with the Bureau 





Hearings before Subcommittee on Irrigation and ag yt greed on Inte- 
rior and Insular Affairs, on H.R. 4449, 83d Cong., 2nd Sess. 556 (1954). 

On the power features of S. 500 see debate in 101 Cong. Rec. 3872-73 (April 18, 
1955); 101 Cong. Rec. 3912-13 (April 19, 1955). 

8Sen. Rep. No. 128, supra at 3. 

*7d, at 39 (separate concurring statement by Senator Neuberger.) 
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of Reclamation. Certainly it would seem to be more in the national 
interest for the region to develop its vast mineral resources rather 
than reclaim marginal farmlands, especially during a period of 
agricultural surpluses. 


THE ADMINISTRATION’S POSITION 

The Eisenhower Administration is supporting the Colorado 
River storage project, but not in the form of S. 500 as passed by 
the Senate. The Administration bill calls for two storage units, 
Glen Canyon and Echo Park, rather than six, and eleven partici- 
pating projects rather than thirty-three.*° The Administration 
package would cost $950 million rather than $1.6 billion. It might 
also be noted that Democrats such as Senator Douglas and freshman 
Senator Neuberger are making political capital out of the Ad- 
ministration support for the upper Colorado project. They have 
argued that the Administration is willing to build federal dams 
in the power sites of the upper Colorado, a stream of relatively low 
flow unattractive to private utilities, but that the Administration 
is anxious to turn over Hells Canyon and other potentially profitable 
power sites to private utilities for development and operation under 
the “partnership” program.*! The New York Times has com- 
mented editorially on the upper Colorado power dams, 

“No ‘partnership’ is involved here, presumably because 
no business man in his right mind would invest in it.’”’%? 

Steam power apparently could be produced much more cheaply 
in the upper basin region than hydroelectric power.** 
OUTLOOK IN CONGRESS 

Since the Senate passed S. 500 on April 20 by a vote of 58-23 
(both California senators voting against it), the fight in the coming 
weeks will be concentrated in the House of Representatives. Pro- 
ponents of the legislation are optimistic, but stiff opposition is ex- 
pected in the House where the mountain states have smaller 
proportionate representation than in the Senate. The Fryingpan- 
Arkansas project, which came up for a vote on the floor of the 
House last year and was narrowly defeated, was recently reported 
favorably by the Senate Interior Committee. The war over the 
Colorado is quickly approaching a climax in Congress. 
" 9See Sen. Rep. No. 128, supra at 18-19 for a letter from the Bureau of the Budget 
discussing the Administration bill. The bill is found in Hearings on S. 1555, supra at 
#121101 Cong. Rec. 3873 (April 18, 1955); 101 Cong. Rec, 3928-29 (April 19, 1955). 

Editorial, “Bananas on Pike’s Peak?” New York Times, April 24, 1955, p. 10E, 


col, 2 


'8Sec. 101 Cong. Rec. 3873 (April 18, 1955). 
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A Bonanza King and His Estate 


By Donald W. Hamblin* 


In the ten years or so following the 
Civil War, when Nevada was little more 
than a rotten borough of California, 
the metal riches of “The Silver State” 
founded the fortunes of a half dozen Cali- 
fornia multi-millionaires. Wealth, power, 
women and a measure of corruption—all 
were theirs. But, by and large, for the 
so-called “Kings of the Comstock,” there 
was little real joy, except in the accumu- 
lation of more millions, to which they 
clung tenaciously until their deaths. 

Considering the frailties of human nature, it is not surprising 
that, in general, the fortunes which were left behind were the 
subject of prolonged and bitter legal struggles. The litigation over 
the estate of James Graham Fair is second to none in length and 
intensity, in the mendacity and remarkable behavior of some of 
its principal actors, and in its ironic flavor. However, a brief ac- 
count of Fair’s life, and how his fortune was accumulated, will 
heighten interest in the struggle over Fair’s millions. 





Donald W. Hamblin 


FAIR’S EARLY CAREER 

Born in Ireland in 1831, of Scotch descent, Fair was a typical 
“black Irishman” in appearance and affability. His father brought 
him to an Illinois farm when he was twelve. At eighteen, Fair 
joined the westward tide in search of gold. Arriving in Butte 
County in August, 1850, he engaged in placer mining with great 
zeal but scanty returns. 

After further vicissitudes, Fair switched to quartz mining in Cal- 
averas County, where he achieved his first big “strike” by quite 
characteristic methods. He noticed, and trailed, a party of natives 
and Indians who periodically passed through the grounds sur- 
rounding his house, and after an absence of a few hours invaria- 
bly returned with enough gold dust to get drunk. The site of the 
diggings proved to be on the edge of Fair’s land, and in a few 
weeks, Fair and a partner took $180,000 in gold from this pocket. 


*A.B., Stanford University, 1929; LL.B., Harvard Law School, 1932; member of 
the Pasadena law firm of Delbridge, Hamblin & Linton, 
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Fair’s moderate success with quartz mining and milling kept 
him away from the Comstock until 1865. When he arrived in 
Nevada, he had no substantial capital but he had a thorough 
knowledge of quartz mining methods and great skill with and 
interest in machinery. In less than a year, he was superintendent 
of the famous Ophir ; in another year he became assistant superin- 
tendent of the Hale and Norcross mine. During this period Fair 
met John W. Mackay, and the partnership between the two and 
the San Francisco saloon-keepers turned brokers, Flood and 
O’Brien, presently followed. William Sharon was then “King of 
the Comstock”; he had gained control of the Hale and Norcross 
after an expensive battle for shares, only to see production dwindle 
steadily during the remainder of 1868. By a skillfully organized 
coup and by taxing their resources to the limit, Fair, Mackay, 
Flood and O’Brien wrested control of the Hale and Norcross from 
Sharon in March, 1869. 


THE BIG BONANZA! 


New ore-bodies were uncovered, and profits were high for a 
time. The four partners ventured into mill and water company 
ownership, and picked up a half dozen unprofitable and worked- 
over mines for $100,000. These were soon reorganized as the Con- 
solidated Virginia and the California, presently to become the most 
famous names in the history of silver mining. Starting from the 
bottom of the shaft of a nearby mine, 1200 feet down, “those 
Irishmen,” as their arch-rival Sharon called them, tunneled north- 
ward over a thousand feet through barren rock. At the end was 
the “Big Bonanza,” incomparably the richest strike of precious 
metals in mining history, a lump of nearly solid treasure 700 feet 
long, 500 feet wide and 90 to 450 feet high, averaging ten times 
the value per ton of the usual Comstock ore. 


For five years, this treasure-vault exercised a profound in- 
fluence upon almost every facet of existence and economy in the 
West. “The Bonanza Kings” owned more than three-quarters of 
the stock of the two mines, and Consolidated Virginia and Cali- 
fornia, in the four years following 1874, paid dividends of about 
$70,000,000. 


It has been estimated that a man who invested $800 in Con- 
solidated Virginia in 1871 at the low point and sold at the high 
four years later would have received $1,280,000. It is not recorded 
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that either “The Bonanza Kings” or any other speculator showed 
such prescience. However, a pair of Virginia City lawyers who 
obtained stock in one of the mines which made up the California 
on an execution sale to collect a judgment for an unpaid attorneys’ 
fee of $1,200, did sell out in December, 1873, for a profit of 
$4,000,000, and invested in California real estate! 

It was common practice on the Comstock to award collateral 
business, on highly liberal terms, to companies owned and or- 
ganized by the controlling stockholders of the mines. Thus, Fair 
and his partners made huge profits from the sale of timber and 
firewood used in the mines, the water used in reducing the ores, 
the reduction mills, and the re-working of the “tailings” which they 
appropriated under their advantageous milling contracts. In two 
suits by minority stockholders, the illegal profits from the mills 
and from lumber and firewood were asserted to be $30,000,000. 
It is also clear that Fair and his colleagues, in spite of his claim 
that he was merely a miner, traded extensively and for a time, 
very profitably in the volatile bonanza stocks. 

Fair’s active career in mining ended with the decline of the 
Bonanza in 1878. His usual optimism led him to hang on to 
bonanza stocks longer than his partners, and cost him some mil- 
lions of his earlier profits. In 1879, he ran for the U. S. Senate 
from Nevada against his old Comstock rival, William Sharon. 
He waged a bluff and hearty campaign, and spent an estimated 
$350,000 to oust Sharon from the Senate. Fair’s senatorial career 
was undistinguished, but was sensationalized in 1883 by a suit 
for divorce brought by Mrs. Fair on the ground of “habitual 
adultery.” The divorce judgment in favor of Mrs. Fair was the 
greatest court defeat of Fair’s lifetime. Mrs. Fair was awarded 
the new family home in San Francisco, nearly $5,000,000 in cash 
and securities representing one-third of the joint fortune, a $200,- 
000 attorney’s fee and custody of their two daughters. 

Fair did not seek re-election when his Senate term expired. 
He took up residence in San Francisco, and devoted the last 
seven years of his life conserving and increasing his fortune. Bank- 
ing, railroads, cattle ranches, mining stocks and wheat speculations 
engaged his attention, but his real forte for many years was the 
acquisition of San Francisco real estate. His income from stores 
and office buildings, rooming houses and hotels, warehouses and 
factories, was, at the time of his death, nearly a quarter of a 
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million dollars a month. He owned sixty acres of property in San 
Francisco’s best areas, and was the city’s largest single taxpayer. 


FAIR’S DEATH AND WILL 

Fair died on December 29, 1894. He had been a callous and 
crafty trader all his life. In his later years especially, he was 
cynical, boastful, indifferent to public opinion, and often a drunken 
eccentric. It is doubtful that his three surviving children, none of 
whom were at his deathbed, grieved more than the general public. 
His two daughters were in New York; the older, Tessie, was 
married to Herman Oelrichs, a pillar of New York and Newport 
society. The other daughter, Birdie, was presently to contract an 
equally lustrous marriage with William K. Vanderbilt, Jr., a 
grandson of the redoubtable Cornelius. 

Fair had raised his surviving son, Charley, under slack rein, 
and the latter was thoroughly experienced with alcohol, race- 
horses, and women. About a year before his father’s death, Charley 
married Maud Nelson, who, for all her mediocre background and 
questionable associations, was not a bad mate for Charley. Never- 
theless, the capitalist was publicly displeased, and assured re- 
porters that his daughter-in-law and her relatives would get no 
part of his fortune. 

Fair executed three wills during the final year of his life, the 
last of which was dated September 21, 1894. This will named his 
nephew, Thomas G. Crothers, his attorney, W. S. Goodfellow, and 
his former secretaries, Angus and Bresse, as executors and trustees. 
The four executors filed the will with the San Francisco clerk 
on the day following Fair’s death. The size of the estate, the family 
situation, and the terms of the will all pointed in the direction 
of coming storms, although the personal representatives could 
hardly have suspected that in the next few years, they would 
be parties to nearly a hundred lawsuits. 

Apart from actual litigants, there was a bevy of ladies of all 
ages who claimed to have been either common-law wives, affianced 
sweethearts, daughters-in-law, illegitimate daughters, or mothers 
of illegitimate sons of Jim Fair. This evanescent group provided 
sparkling newspaper copy; several were sponsored by the San 
Francisco Examiner and its enterprising young editor, William 
Randolph Hearst. 

One of the first claimants in the field, through the newspapers, 
was the only candidate from Los Angeles. Her real name, appropri- 
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ately, was Sarah Gamble, but since she had operated a flower stand 
in the Nedeau Hotel, she was publicized as “Sally the Flower 
Girl.” She claimed that Fair had struck up an acquaintance in the 
course of purchases of boutonnieres, had taken her on several 
buggy rides, and on one had proposed marriage, which invitation 
she accepted. She filed no suit; Fair’s will provided $50 each for 
such claimant’s, but it does not appear whether or not Sally the 
Flower Girl got anything more than newspaper publicity. 


Battle lines were soon drawn for the really solid litigation, and 
the principal terms of the will should be outlined here. After be- 
quests to relatives, employees and charities of a million dollars, the 
will devised the residue of the estate to the trustees, to pay one- 
third of the income monthly to each of the three children. Upon the 
death of one of the daughters, her descendants, if any, or the 
surviving daughter received the deceased daughter’s share of the 
income. Upon the death of all the children, the trustees were to 
convey a one-quarter share of the principal to the descendants of 
each daughter, and the remaining one-half was to be conveyed to 
Fair’s brothers and sisters, in equal shares, or to their children, 
by right of representation. Thus, Theresa Oelrichs and Birdie Fair 
were never to receive a share of the principal, and their descendants 
would particiapte jointly in only one-half of the residue. Charley 
would receive one-third of the income of the trust during his life- 
time ; his issue, or wife, would never receive anything. 


For obvious reasons, the Fair children were united in their 
opposition to the trust will, and all publicly announced, through 
eminent counsel, their determination to contest the will. Charley 
was the first to institute a contest on the ground of undue influence 
and unsoundness of mind, and he also brought suit to quiet title 
to certain real property, which was a method of testing the validity 
of the trust clause. 


A RESOURCEFUL LITIGANT 


Shortly before, there appeared upon this troubled scene, Mrs. 
Nettie R. Craven, a respectable middle-aged principal of a San 
Francisco grammar school. She produced a will written three days 
after the trust will, and scrawled in pencil on two sheets of 
foolscap, which speedily became known as the “pencil will.” It 
differed from the trust will in many important respects: It made 
a cash bequest of $500,000 to Charley, and a bequest of $50,000 











COPYRIGHT UNION BANK & TRUST CO. OF LOS ANGELES 


Union Bank MONEY ENGINEERING 
offers your clients additional 


safeguards in estate planning... 


Mr. Sam Burnham, vice president in charge 
of the trust department, will welcome the 
opportunity to discuss ways of putting Money 
Engineering to work for your clients. 


stett, : 

ie) THE 

8 Union Bank « rvsr co 
% ‘2 OF LOS ANGELES 8th and Hill Streets 
“Osanc®™ 


*~WE HAVE NO BRANCHES + MEMBER OF FEDERAL DEPOSIT 
INSURANCE CORPORATION AND FEDERAL RESERVE SYSTEM 














248 Los ANGELES BAR ASSOCIATION 


to a schoolteachers’ pension fund, provided a pending bill in 
which Mrs. Craven was interested passed the California legis- 
lature. More significantly, it omitted the hateful trust clause, and 
passed the residue of the estate directly to the Fair children. 
One of the executors named in the pencil will, eagerly supported by 
the Fair children, offered the pencil will for probate, while the 
executors of the trust will hotiy denounced the new document as 
a forgery. For several weeks, Mrs. Craven, who was not mentioned 
in the pencil will, was publicly praised by the Fair children as an 
unselfish benefactress. Their ardor began to cool when in Novem- 
ber, 1895, Mrs. Craven produced two deeds written and signed in 
pencil, but acknowledged before a San Francisco notary. Mrs. 
Craven explained that the deeds were in lieu of any provision in 
the will of her longtime friend. 

Here was a respectable gift from Senator Fair—the deeds cov- 
ered two blocks of San Francisco real estate, one at the corner of 
Pine and Sansome and the other at the corner of 12th and Mission 
Streets. They were then worth $1,500,000 and brought in rentals 
of nearly $5,000 per month. Nonetheless, the children still regarded 
the pencil will as so important that they undertook negotiations 
for the surrender of the deeds, through an arbiter who was author- 
ized to pay Mrs. Craven half a million dollars. 

While these negotiations were in progress, Judge Slack of the 
Superior Court handed down his decision that the trust clauses of 
the first will were invalid. Without the trust features, the first will 
was unobjectionable and the Fair children promptly executed an 
about-face. Charley withdrew his contest of the trust will and an- 
nounced that in his opinion, the pencil will was a forgery; negotia- 
tions with Mrs. Craven’s attorneys for the surrender of the pencil 
deeds were broken off. 

Mrs. Craven countered by recording her pencil deeds, and the 
executors and trustees brought a quiet title action to have these 
deeds declared forgeries. Charges of perjury and forgery now flew 
thick and fast; the first to become involved criminally was J. C. 
Cooney, the notary before whom Senator Fair had supposedly 
acknowledged the deeds in September, 1894. Cooney and a Mrs. 
Hankins, who claimed to have seen the deeds signed by Senator 
Fair, were the principal witnesses for Mrs. Craven. The executors 
had to rely mainly upon handwriting experts and other scientific 
testimony. Employees of H. S. Crocker & Co. scored heavily for 
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the executors with the testimony that the particular acknowledg- 
ment forms on the deeds, which they had concededly printed, first 
emerged from their presses sixteen months after the date of the 
acknowledgment. A week later, however, the Craven-Cooney attor- 
neys triumphantly put in evidence forms identical with those at- 
tached to the deeds, and printed as early as 1891. 


Mrs. Craven had at the trial, and lost, one important asset. This 
was her twenty-one-year-old daughter, Margaret, who was an ex- 
ceptionally pretty and charming girl. Much newspaper attention 
was devoted to her demure entrances and departures from court, 
her solicitude for her mother, and her frequent shy smiles in the 
direction of the entranced male jurors. All counsel recognized Mar- 
garet’s importance and vied with one another in paying her gallant 
compliments. Unfortunately, Margaret’s heart was stronger than 
her judgment. Just before the trial reached its climax she eloped 
with a young man who was “extensively engaged in the brewing 
interest” and the jurors saw her no more. One of Mrs. Craven’s 
counsel publicly estimated that this episode may have cost the votes 
of at least three jurors. 


At the end of a long trial, the public had devoured reams of 
newspaper copy, but the jurors were thoroughly confused. After 
hours of deliberation, the panel was in hopeless disagreement, al- 
though Mrs. Craven was apparently within one vote of victory. 
Judge Slack dismissed the jury, and himself ruled that the deeds 
were forgeries, and that they had never been acknowledged before 
a notary. 


But the resourceful Nettie Craven had one more string to her 
bow. She produced and gave to the newspapers a marriage contract, 
purportedly signed in May, 1892, by Fair and herself, by which the 
parties solemnly took each other to be husband and wife. The 
alleged contract soon became the foundation for a new series of 
court actions by Mrs. Craven. In April, 1898, she filed a petition in 
probate, as alleged widow, for an allowance for her support and 
maintenance of five thousand dollars per month, from the date of 
Fair’s death. Her next move was an application to set aside a 
previous order decreeing a partial distribution of the real estate to 
the children. Then followed an application by Mrs. Craven to de- 
termine heirship, that is, for her widow’s share of the community 





1Cf. Sarah Althea Hill in “The Sharon Cases” L.A. Bar Bulletin, Dec. 1949. 
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property, and finally a claim to the accumulated income of the 
estate. 

The application for a widow’s allowance became another vehicle 
for determination of the validity of the pencil will and deeds, as 
well as the marriage contract. At the trial, Mrs. Craven claimed a 
marriage ceremony with Senator Fair following the contract, and 
introduced in evidence an affidavit of a Justice of the Peace in 
Sausalito attesting that he had performed the ceremony. Here, 
Mrs. Craven herself was the victim of a trap. The defense proved 
that Mrs. Craven, long after the death of Jim Fair, had approached 
a go-between in search of a Justice who would swear to the affi- 
davit she wanted. Unhappily for Mrs. Craven, the go-between was 
a warm personal friend of Charley Fair; he helped her to secure 
the affidavit, but, with the Justice, exposed her perfidy at the trial. 
In a sweeping decision, the court declared that all Mrs. Craven’s 
documents were forgeries, and denied her claim to a widow’s allow- 
ance. 

Mrs. Craven was still determined enough to commence various 
appeals to the Supreme Court, but her resources in this bitter strug- 
gle were exhausted after over nine months of trial, plus the expense 
of preparation, and she made known her willingness to settle out- 
of-court. In return for a modest cash payment and the dismissal of 
perjury charges against herself and Cooney, she dropped her ap- 
peals and surrendered her marriage contract and deeds to the 
executors. The petition for probate of the pencil will had long 
since been withdrawn, and the trust will had been admitted to 
probate. Exit Nettie Craven! 

THE VAGARIES OF FAIR JUSTICE 

The distribution of the residue of an estate of some $18,000,000 
still awaited final determination. On the strength of Judge Slack’s 
earlier decision that the trust clauses were invalid, Charley Fair 
and his sisters had secured orders distributing all of the real estate 
outright to them; the executors and trustees promptly appealed 
both of Judge Slack’s decisions to the Supreme Court of California. 
While the public was eagerly following the progress of the Craven 
maneuvers, the Supreme Court waded through some eight thou- 
sand printed pages of briefs. 

The names of twenty attorneys for the various parties appeared 
on the briefs, including many famous names at the California Bar. 
Of the attorneys, a San Francisco newspaper said, “When the Fair 
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will was published several years ago we remarked that a man of 
his vast wealth should have been more liberal in his contribution to 
worthy charities. We gladly withdraw the charge. For it has now 
become clear that a substantial part of the Fair fortune will be 
devoted to philanthropy of a particularly heart-warming kind. It 
will enable nearly a score of rich but deserving attorneys to spend 
the balance of their lives on the lap of luxury.” 


In February, 1900, by a four-to-three decision, the Supreme 
Court reversed Judge Slack, and decided that the trust provisions 
of the will were valid. However, a rehearing was ordered, and a 
little more than a year later, in another four-to-three decision, the 
court decided that the trust provisions were invalid and void, and 
that the entire residue should be distributed outright and in equal 
shares to the three Fair children. Those who are fascinated with 
ancient legal theories of trusts and future interests may find that 
the 58 pages of the court’s opinion are lively reading.? For our 
purposes, it is enough to know the final result and to consider the 
human factor, even in the rarefied atmosphere of the Supreme 
Court. 


It will be recalled that the highly technical decision hung on the 
tenuous thread of one justice’s vote. That justice was Frederic W. 
Henshaw, who managed to be with the majority on both decisions, 
by changing his vote. Justice Henshaw wrote a five page concur- 
ring opinion explaining his change of view and his final conclusion 
that the trust clause was invalid. There is documentary and pub- 
lished evidence that Justice Henshaw was paid at the rate of nearly 
$2,000 per word for that opinion! 

It is related that a total bribe of $400,000 was received by Justice 
Henshaw, that the President of a San Francisco Bank gave a series 
of checks to William J. Dingee, a go-between, and that some of the 
total payments to Justice Henshaw were entered as such on the 
go-between’s books. Although there were rumors of bribes at the 
time Henshaw changed his mind, the matter otherwise lay dormant 
until 1917. Then the written “confession” of the go-between, 
Dingee, was laid before Freemont Older, the crusading editor of 
the San Francisco Bulletin. 


Two stormy interviews thereupon took place between Henshaw 
and Older—in the second, it was agreed that if Older would not 


2Both the 1900 and 1901 decisions of the Supreme Court are reported.in Estate of 
Fair, 132 Cal. 523. 
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publish the story, Henshaw would resign from the Supreme Court, 
disassociate himself from the San Francisco District Attorney who 
had successfully prosecuted Tom Mooney, and use his influence 
to obtain a new trial for Mooney. Henshaw did resign from the 
Supreme Bench in January, 1918, giving as his reason his desire 
to devote himself to war work. Some months later, Older received 
dictaphone evidence that Henshaw had broken his word on his last 
two promises. Older published the story of the bribe in his news- 
paper and in his memoirs while Henshaw was still alive, and the 
latter never brought libel charges. The San Francisco Bar Asso- 
ciation investigated the matter, but apparently never publicly exon- 
erated or condemned Justice Henshaw. 

There is also evidence that Henshaw made a substantial out-of- 
court settlement with Fair’s brothers and sisters, and their descend- 
ants, who had lost a fortune when the trust clause was declared 
invalid.® 
A HOBBY COSTS A FORTUNE 

As a sort of epilogue, let us consider the ironic fate of Charley 
Fair and his wife. Charley was a spiritual progenitor of today’s 
sports car enthusiasts, and his passion soon cost him the enjoy- 
ment of the fortune he had fought so hard to win. In August, 1902, 
near Paris, Charley careened his Mercedes Special into a tree, and 
both Fairs were almost instantly killed. 

Here was the setting for another typical Fair will battle, for the 
distribution of more than $10,000,000.00 hinged on a determina- 
tion of which Fair had died first. If it were Charley, then all but a 
small part of his now huge estate would go to his wife’s numerous 
tribe of relatives. If it were his wife, then the bulk of both estates 
would go to Charley’s sisters. But for once heated Fair litigation 
was avoided; perhaps the Nelsons were not the gamblers that 
Nettie Craven had been, and the Fair daughters may well have 
been suffering from litigation exhaustion. Charley’s in-laws sur- 
rendered all their claims to both estates for a round million in cash. 

This story of a colorful but unhappy millionaire, his determined 
and greedy family, a scheming female, and a dishonest judge, 
makes dramatic legal history, but any attempt to draw a moral 
would result in a cliché. The Fair will litigation demonstrates, 
however, that the character, motivations, and nature of legal pro- 
tagonists varies little over the years. 


8See Freemont Older, My Own Story, pp. 183, 195-204 ‘om 1926); San 
Francisco Call, November 1918; San Francisco Chronicle, June 9, 9. 
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An Open Letter to Mr. R. A. Riddell — 


Being a Plea for Collection 
Without Recollection 


April 14, 1955 


Mr. R. A. Riddell, 

District Director of Internal Revenue, 
U.S. Post Office & Court House Building, 
312 North Spring Street 

Los Angeles 12, California 


Dear Mr. Riddell: 


When I first started to practice law I 
was, by an unfortunate set of circum- 
stances—i.e., low tax rates and low in- 
come—excluded from the select group of American citizens who 
were then contributing to the support of our government through 
the income tax. And I remember the pride and satisfaction with 
which I made out my first income tax return and mailed it, along 
with my check for $2.32, to one of your predecessors. 





George Harnagel, Jr. 


Since then the bars have been lowered and almost everybody has 
been taken into the club. At the same time the dues for the older 
members have been raised far beyond anything that we ever imag- 
ined when we first joined up. I know that all of this has been neces- 
sary—or a good deal of it anyway—but it has gradually turned 
what was once a pleasure into an inescapable duty. Still I haven't 
minded it too much, for I have always managed to have a little left 
at the end of the year after taking care of you and my other re- 
sponsibilities, which is a lot better than I would do in some places 
around this troubled world. But the thing that really has helped 
me to continue to pay my taxes with some semblance of cheerful- 
ness is this: Once having sent you a check, I promptly forget all 
about it. Otherwise I would be rather depressed thinking of all the 
nice things I could do with that money. 

So imagine how I felt when I got your recent letter listing the 
estimated tax payments which I claimed as a credit on line 6(b) 
of my 1953 income tax return! I had forgotten all about them and 
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now you come along and not only remind me of them but even 
want a lot of details about the checks I sent you when I made those 
payments. I understand that something went wrong with the book- 
keeping system and that a lot of other people are getting similar 
letters asking them, in effect, to prove they really paid you what 
they paid you. I don’t know how the rest of them feel about it, but 


I don’t enjoy it. It’s not the work, it’s the recollection. 


I’ve looked up my canceled checks for you—and that wasn’t 
easy because they were in a filing cabinet out in the garage that I 
thought was mine but I guess my wife thought otherwise because 
I found it full of a lot of stuff I hadn’t put there. After I found the 
envelopes from the bank I had to look through a lot of them to 
find the four checks you wanted to know about. (If your people 
lost track of those checks, it wasn’t because they didn’t hold them 
long enough.) And I’m now returning your letter herewith, after 
filling in all the information you wanted about the numbers you 
had stamped on the front of the checks and the endorsement dates 
you had stamped on the back of them, and so forth. 


I suppose some people might think you were getting quite a bit 
of free service not ordinarily accorded to a creditor after he has 
been paid, but I’m not complaining about that. I expect to be doing 
business with you for quite a while, and I’m willing to do anything 
within reason to keep you happy. The only thing I don’t like is 
being reminded of all the money I sent you in the past, especially 
right now when I’m sending you some more. 

Yours respectfully, 
George Harnagel, Jr. 

P.S.—Under separate cover I’m sending you my 1955 estimate, 
along with a check to cover the first installment. You may keep 
that check as long as you want to. In fact you don’t even have to 
put it through the bank at all if that will help with the bookkeeping. 
But whatever you do, please don’t ask me to dig it up for you in 
1957. Digging it up the first time was bad enough, which is the 
point of my letter in case I didn’t make myself clear. 
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Los ANGELES BAR ASSOCIATION 
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Compiled from the World Almanac and the L.A. Daily Journal 
of May, 1930, by A. Stevens Halsted, Jr. 





A. Stevens Halsted, Jr. 


Results of the April bar examinations 
reveal that 130 passed and 258 failed. 
The fact that twelve per cent more 
passed the examination in the North 
has created speculation over the appar- 
ent superior intelligence of the candi- 
dates from the Bay Region. Among the 
successful Los Angeles applicants are 
Bates Booth, Charles Wilbur Bowers, 
W. B. Carman, Jr., Kenneth N. Chan- 
try, E. Avery Crary, Alfred H. Dris- 
coll, Frederick F. Houser, F. Lowell 
Matthay, A. Maxson Smith and Edwin 
W. Taylor. 
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